UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON
UNI TED STATES OF AMERI CA,
Pl ai ntiff,

No. 4:05 CR 721 ERW
DDN

V.

STEVEN KI DERLEN,

N N e e N N N N

Def endant .

SUPPLEMENTAL ORDER AND RECOMMENDATI ON
OF UNI TED STATES MAG STRATE JUDGE

This action is before the court upon the pretrial notions of the
parties which were referred to the undersigned United States Magistrate
Judge pursuant to 28 U.S.C. 8§ 636(b). Hearings were held on February
7 and July 6, 2006.

Wien he was represented by counsel, defendant Steven Kiderlen filed
a nmotion to suppress evidence, Docunent 16. After the February 7
hearing, on March 22, 2006, the wundersigned filed an Oder and
Recommendati on regarding that notion. (Doc. 23.) Thereafter, defendant
filed witten notions pro se! for discovery of information (Doc. 40) and
to suppress evidence and statenments (Doc. 39). A suppl enmentary
evidentiary hearing was held on July 6, 2006. At the conclusion of the
heari ng, defendant orally and in conclusory fashion challenged the
jurisdiction of the court, which the undersigned has consi dered an oral
motion to dismss for lack of jurisdiction. Finally, on July 21, 2006,
defendant filed a witten pro se notion captioned, "Mtion to Produce
Di sprove or Dismiss This Case.” (Doc. 50.)

1On June 26, 2006, the court granted defendant Steven Kiderlen his
notion for |eave to represent hinself (Doc. 37) and he represented
hi nsel f at the hearing held on July 6.



|. PRETRI AL DI SCOVERY
Def endant Steven Kiderlen has noved pro se for the production of

several groups of many itens of evidence and information. (Doc. 40.)
The pretrial disclosure the governnent is obligated by law to provide
to a defendant is very Ilimted. Under Federal Rule of Crim nal
Procedure 16, the government nust disclose to the defendant any rel evant
oral statenent of the defendant the government intends to offer into
evidence at trial, see Fed. R Crim P. 16(a)(1)(A), and, under certain
circunmstances, any witten statenent the defendant nade, see Fed. R
Cim P. 16(a)(1)(B). The government nust disclose the defendant's
prior crimnal record. See Fed. R Cim P. 16(a)(1)(D). The
government nust disclose to the defendant all docunents and objects,
wi thin the possession, custody, or control of the government, which are
material to the defense, which the government intends to use in its
case-in-chief at trial, or which were obtained fromor belong to the
def endant . See Fed. R Cim P. 16(a)(1)(E). The governnent is
required to disclose to the defendant the results or reports of any
scientific test or experinent, if the material is in the governnent's
control, possession, or custody, if the attorney for the governnent
knows the material exists, and if it is material to the defense or the
government intends to use the material in its case-in-chief. See Fed.
R Cim P. 16(a)(1)(F).

Aside from Rule 16, under the Due Process Clause of the Fifth
Amendnent, the governnment nust disclose to the defendant evidence or
information, requested by the defendant, that is favorable to the
defense, when such is relevant to guilt or punishnent, Brady v.
Maryl and, 373 U S. 83, 87 (1963), or which could be used to inpeach
government witnesses, Gglio v. United States, 405 U. S. 150 (1972).

The court has divided into four groups the itens defendant seeks.

1
Def endant seeks all the docunments in the possession of the Lincoln
County Sheriff's Departnent relating to the arrests of hinself and his
wife, Angela C. Kiderlen, and all docunments related to charges brought



agai nst Angela and him He argues that these docunents will show that
Angel a gave her statements to | aw enforcenent involuntarily.

The motion will be denied as noot as to these itens. At the
hearing held on July 6, 2006, Angela Kiderlen testified? and gave her
rendition of the circunstances of her statenents and cooperation with
| aw enforcenent authorities. The court at that tine also received into
evi dence docunents which indicate that she was at |east considered a
subject of the crimnal investigation. Further production of
information is unnecessary to the defendant and is not required by
either Rule 16 or the Due Process C ause.

2.

Def endant al so seeks records that indicate that by his alleged
actions he injured the State of Mssouri or victimzed sonme individual,
as is alleged against him Such information or evidence is not rel evant
to whether or not defendant conmtted the unlawful acts alleged in the
i ndi ctment or concerning which probable cause was shown to the grand
jury or to the state court judge who i ssued the search warrant in this
case.

3.
Def endant seeks information about why the governnent did not
prosecute one Angie S. Yowell for the offense with which defendant is
char ged. He al so seeks the production of a wide variety of digita

2Remai ning for resolution is the oral notion of the United States
that Angela Kiderlen's July 6, 2006, hearing testinony (given on behal f
of her husband) be stricken in its entirety, because only on cross-
exam nation by the governnment she selectively refused to answer sone of
t he government's questions, invoking the marital privilege and her Fifth
Amendment right not to be conpelled to incrimnate herself. During the
hearing, the undersigned sustained Angela Kiderlen's invocation of her
Fifth Amendnent right not to incrimnate herself and overrul ed her
i nvocation of the marital privilege. The hereby overrules the notion
of the governnent to strike the hearing testinmony of Angela Kiderlen as
nmoot, because the undersigned has determned that, where it 1is
inconsistent with the testinmony of Det. Lingle or Oficer Bartlett at
the February 7, 2006, hearing, her testinmony is not credible.
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equi prent and records rel ating to fraudul ent website accounts?® bel ongi ng
to three individuals and a promnent institution, and he seeks
production of an extensive list of official records relating to a state
court action and two conplaints. All of this, he argues, relates to the
possessi on of and the pronotion of child pornography by Angie S. Yowel | .
This discovery will be denied. Whether or not another individua
conmtted a crinme simlar or identical to that with which defendant is
charged is irrelevant to his own guilt or innocence. The prosecution
has alnost unlimted discretion in deciding whomto prosecute and for
what crim nal acts. Town of Newton v. Runery, 480 U. S. 386, 396 (1987).

4.

Def endant seeks production of (a) all photographs and reported
findings by Bryon Hendrix who analyzed the relevant conputer in this
action; (b) all Instant Messages and emils between "Kori" and
def endant, between Angie Yowell and Sharon Kiderlen, between Lincoln
County and Angie Yowell, and between the M ssouri state Departnent of
Famly Services and Angie Yowell; (c) a list of all |aw enforcenent
per sonnel and their biographical information involved in the
i nvestigation of this case and rel ated cases; (d) blue prints, diagrans,
fl oor plans, and any ot her docunent that describes the prem ses of 3179
County Vi ew Lane, defendant's residence; and (e) alist of all w tnesses
the government intends to call at defendant's trial and a list of the
guestions the government intends to ask each w tness.

As stated above, the defendant’'s entitlenment to pretrial disclosure
of information or evidence is limted. Items 4(a), 4(b), and 4(d)
appear to fall within the scope of Federal Rule of Crim nal Procedure
16(a)(1), if the materials relate to the proof of or defense against the
all egations in this case and the governnent has control over the itens.
The court will require the governnent to indicate whether said evidence

351f, by the reference to fraudul ent website accounts, defendant is
referring to the language in the search warrant issued on June 2, 2004,
described in Finding of Fact 6, set forth on page 6 of this Order and
Reconmendati on, the undersigned has concluded that the inclusion of the
phrase "relating to fraudul ent web [site] accounts" was an inadvertent
error.



exists in its control and whether or not it relates either to its case
or to the defense. If the information is in the affirmative, the
government shall produce said material to the defendant not |ater than
one cal endar week prior to trial.

The court wll not require the governnent to disclose to the
defendant the information sought in Item 4(c) above. There is no
statutory or constitutional requirenent that the governnent provide such
information to the defendant.

The court wll not require the governnent to disclose to the
defendant its list of witnesses or what the governnent's questions to
the witnesses are expected to be. Such is not required by law. United
States v. Wiite, 750 F.2d 726, 728 (8th Cr. 1984).

The governnment is otherwi se under a constitutional mandate to

disclose to the defense favorable information or evidence, or
information relevant to the inpeachnment of government w tnesses.

1. MOTIONS TO SUPPRESS
On February 2, 2006, with the advice of counsel, defendant filed

a notion to suppress statenments and physical evidence, Docunent 16.
After the hearing and recommended ruling on said notion (Doc. 23), on
June 26, 2006, defendant filed a renewed notion to suppress evi dence and
statenents, Document 40.

In his renewed notion, defendant alleges (1) that the |aw
enf orcenent personnel who interviewed his wife and ultimately obtained
statenments and cooperation from her violated her constitutional rights
by failing to advise her of her Mranda rights to remain silent and to
counsel, and failed to advise her of the marital privilege not to
cooperate with the government against her spouse, defendant Kiderl en;
and (2) that the | aw enforcenent officers obtained her cooperation by
duress, threats to have her children taken from her, and presenting
information to her that would be inadm ssible in court.



In considering this notion the undersigned has reconsidered the
record inits entirety, including the evidence received in the hearing
on February 7 and in the hearing held on July 6, 2006. *

From the entirety of the evidence, the undersigned makes the
foll ow ng suppl enental findings of fact and concl usi ons of | aw

FACTS

1. On June 1, 2004, Lincoln County, Mssouri, Sheriff's Ofice
Detective David Lingle received information from Danielle MCartney, a
M ssouri state Division of Famly Services (DFS) case worker, that
Steven Kiderlen had been comunicating with K G, an 11-year-old cousin
of his, by conputerized instant nessaging. Case worker MCartney told
Det. Lingle that she had received the information in an energency
hotline call, that in the instant nessagi ng conversation Kiderlen had
i ndicated vulgarly that he had engaged in sexual activity with an 11-
year-old female and with two other minor females. Lingle thereafter was
provided a witten copy of the transcript of the Instant Messagi ng
conversation between K G and Kiderlen. The transcript showed that the

subject line of the instant mnessage related to "Kori." McCar t ney
identified Kori to Det. Lingle. See Gov. Ex. 1 (February 7, 2006).

2. On June 2, 2004, Det. Lingle and Ms. MCartney spoke with
C.C., one of the subject mnor fenales. C.C told Det. Lingle and

McCartney that Kiderlen had touched her in a private area under her
cl ot hes.

3. Also, in the norning of June 2, Det. Lingle and Ms. MCartney
went to Kiderlen' s residence at 3179 Country Vi ew Lane, in Mdscow M1 s,
in Lincoln County, M ssouri. In the home were Kiderlen, his wife
Angel a, and three daughters. Det. Lingle told Steven and Angela
Ki derlen that he and Ms. McCartney had received a hotline tel ephone call
that child pornography had been sent to a mnor child. M. MCartney
asked the Kiderlens whether she could speak with the children who were
present. Ms. Kiderlen responded that any question to them nust be in

“The only witness who testified at the July 6, 2006, hearing was
defendant's wife, Angela C Kiderlen.
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her and her husband's presence. Lingle asked for Steven's perm ssion
to search his residence and his conputers. Steven Kiderlen did not
agree to this search. However, Kiderlen said he would allow his wife
to go into the residence and bring his conputer to Lingle. Hys wife did
s0.5 Kiderlen signed a witten consent to search formfor the conputer.

4, Steven Kiderlen then agreed to, and did, travel with Det.
Lingle to the Lincoln County Sheriff's Office for a voluntary interview
At no tine during this transportation was Kiderlen in custody, told he
was in custody, or reasonably believed he was in custody.’” Wen they

SMs. Kiderlen went and obtained the conputer that the househol d
usual ly used. Anot her computer in the residence was not working
properly and another one had just been purchased. (July 6, 2006,
hearing testinony.)

5Thereafter, a forensic search of this conputer resulted in the
determ nation that there was no child pornography on the conputer. The
United States has indicated that no evidence derived fromthis conputer
will be offered into evidence by the government at trial.

‘Angel a Kiderlen testified that, instead of |eaving voluntarily,
Steven was arrested, advised of his Mranda rights, and handcuffed,
before being taken fromthe residence. The court credits the testinony
of Det. Lingle over that of Angela Kiderlen in this respect.

Ms. Kiderlen also testified that, after defendant and Det. Lingle
| eft the residence, Police Oficer Chris Bartlett drove up in his police
vehicle and parked imediately behind Ms. Kiderlen' s truck. Ms.
Kiderlen testified that she wanted to |l eave to visit her nother-in-|law
with her child, Anmanda. However, because Barlett parked his vehicle
i mredi ately behind her truck, she could not |eave. She testified that,
when she asked Bartlett to nobve his truck, he said "No" because he was
waiting for another officer.

She also testified that, after Det. Lingle and Steven left, police
officers kept her from entering her home to use the restroom for
approxi mately one hour. Then she was allowed to enter the residence to
use the restroom but she had to |eave the door open. She further
testified that, when she finished using the bathroom Oficer Bartlett
interviewed her in the bedroom with the door closed. He asked her
guestions about sexual activities, which made her unconfortable. He
told her that his questions related to the wmatter then being
i nvesti gat ed. She testified that, when the interview was conpleted,
Det. Lingle took her into the Iiving room frisked her, handcuffed her,
and drove her from the residence to the Sheriff's Ofice in Troy,
M ssouri, w thout advising her of her Mranda rights. En route, she

(continued...)



arrived at the office, Lingle asked Kiderlen for biographical background
i nformation, which Kiderlen provided. During this interview, Kiderlen
was allowed to speak with his attorney by tel ephone. Apparent |y
pronpted by the attorney, Kiderlen asked Lingle whether he was then
under arrest. Lingle told Kiderlen that he was not under arrest. At
that point, Kiderlen left the Sheriff's Ofice.

5. After Steven Kiderlen left the Sheriff's Ofice, Det. Lingle
prepared his sworn, witten affidavit and submtted it to the Crcuit
Court of Lincoln County in support of an application for a search
warrant for Kiderlen's residence at 3179 Country View Lane. The
affidavit set forth information provided by DFS case worker Danielle
McCartney on June 1, 2004. The affidavit stated that Ms. MCartney
advi sed that she had received an energency hotline report that Steven
Ki derl en was contacting his second cousin, an eleven-year-old fenale,
through the internet. The affidavit stated that McCartney provi ded Det.
Lingle with copies of instant nmessages in which Kiderlen "inplicates
himself in sexually abusing two juvenile victinms" and in using
"Kki ddreamer 1226" as an internet pseudonym Gov. Ex. 2 (February 7,
2006). The affidavit al so described information provided by Det. Chris
Bartlett on June 2, 2004, regarding his participation in the
i nvestigation of the nolestation of two children. In this regard, the
affidavit stated as foll ows:

On 06/02/04, Detective Chris Bartlett assisted in the
i nvestigation involving the nolestation of two children.
During the investigation Detective Bartlett interviewed Angie
Ki derl en (Dob: 02/22/69) at her residence. During the non-
custodial interview Detective Bartlett questioned Angie if

(...continued)

testified, Det. Lingle told her that all this trouble could go away if
she told themwhat they wanted to know. After they arrived, he put her
inan interview room She testified that Det. Lingle told her that she
had one nore chance to spill her guts, and then he can take her hone.
She provided the police wth informati on about the conputers that she
and Steven owned. After three hours, after 7:00 p.m, she was all owed
to leave the Sheriff's O fice. Wen she left, Det. Lingle adnoni shed
her not to discuss with Steven the events of that day. She testified
that, upon returning hone, she found that her wedding pictures were
m ssing. It was another two weeks before her children were returned to
her. (July 6, 2006, hearing testinony.)
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her or her husband had ever used their personal conputer for
view ng child pornography material. During such interview
Angi e stated many tinme[s] she and her husband had viewed this
type of materials. Angie was questioned if any inmges could
possi bly have been printed or saved to the conputer. Angie
replied by stating, "She was not certain, it was possible.”

I d.

6. On June 2, 2004, based upon Det. Lingle's affidavit, Lincoln
County Associate Crcuit Judge Ben Burkenper issued a search warrant for
digital conputer equipnent and related materials found inside 3179
Country View Lane. The search warrant stated the judge's finding of
probabl e cause as established by the officer's affidavit. However,
instead of relating the itens to be seized to the crimnal conduct
described by the affidavit, the warrant in seven places defined the
items subject to seizure as "relating to fraudulent web sight (sic)
accounts."” The scope of the warrant authorized a search for the
fol |l owi ng:

all conputer equipnment, central processing units, conputer
not her boards, printed circuit boards, processor chips, al
data drives, hard drives[,] floppy drives, optical drives,
tape drives, and or disks, any termnals and or video display
units and or receiving devices and or peripheral equipnent,
any conputer software, prograns and source docunentati on,
computer |ogs, diaries, magnetic audi o tapes, and recorders,
any nenory device utilized by the conputer, tenp files,
stored i mages and docunents relating to fraudul ent web sight
(sic) accounts .

Gov. 3 at 1 and 2 (February 7, 2006).

7. Later on June 2, 2004, the search warrant was executed. Upon
entering the residence, Det. Lingle sawthat the Kiderlen's two computer
central processing units were mssing; only the nonitors renained.
However, the officers seized a letter (identified as being "from Kori
to Steve") frominside an office desk drawer, which drawer the officer
opened; a sheet of paper identifying Kiderlen as "Kiddreaner 1226"

seized fromthe top of a desk; and a billing statenent for the internet
account in the name of user "Kiddreanmer 1226" which was seized from
inside a filing cabinet. 1d.

8. Later on June 2, 2004, after Steven Kiderlen left the

Sheriff's O fice, Angela Kiderlen went on her own to the Lincoln County



Sheriff's Ofice. She was very upset and crying. She asked to speak

with Det. Lingle. She told Lingle that earlier in the day, when the
police were at the house and asked for their conputer, her husband told
her to get their daughter's conputer for the officers, instead of
theirs, which is what she did. She said that, after her husband wal ked
out of the interview at the Sheriff's Ofice, he called her on the cell

phone. He asked her to conme pick himup, and he told her that he had

done sonmething bad and needed to get the conputers out of the house.

She told Det. Lingle that to help himdo this she then phoned their

daughter at the house and told her to get the other two conputer central

processing units in the house and to nmeet her and her husband in Cuivre
Ri ver State Park. She told Det. Lingle that their daughter did this,

t hat she gave her daughter $100 for bringing the conputers to them and
that the daughter left the park. Ms. Kiderlen told Lingle that, after

t he daughter left the park, Steven Kiderlen took a crowbar and smashed
the conmputer central processing units on the tailgate of their truck.

He then renoved the hard drives fromthe central processing unit boxes
and left the smashed boxes in a ditch in the state park. Ms. Kiderlen
told Det. Lingle that she and her husband then took the conmputers' hard
drives out of the state park to the Wnfield Lock and Dam area,

unsuccessfully tried to break the hard drives open, and then threw t hem
into the Mssissippi River. The conversation with Ms. Kiderlen in the
Sheriff's Ofice |asted approximately 30 m nutes.

9. Later on June 2, 2004, Angela Kiderlen showed the Lincoln
County Sheriff's Departnent personnel where the smashed central
processing unit boxes were |ocated in the Cuivre R ver State Park.
These itens were seized and brought to the Lincoln County Sheriff's
Ofice. Det. Lingle had the smashed central processing unit boxes
pl aced on a counter in the office interviewroom He didthis so that,
when Steven Kiderlen saw them he would know that there was physical
evi dence agai nst hi mbefore his questioning began.

10. During the evening of June 2, 2004, Det. Lingle arrested
Steven Kiderlen and brought himto the Sheriff's Ofice. As Kiderlen
was being taken into the interview room he saw the central processing
units on the counter in the interview room Upon seeing them wthout
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bei ng asked any question, Kiderlen said, "Were did you find those?"
Ki derl en made no formal statenent after that. As Det. Lingle began to
orally advise Kiderlen of his constitutional rights toremain silent and
to counsel, Kiderlen told Lingle that he was not going to waive his
rights. Thereafter, Kiderlen was not questi oned.

11. On June 3, 2004, Det. Lingle contacted Angela Kiderlen. In
that conversation, Ms. Kiderlen agreed to show him where the hard
drives were thrown into the M ssissippi. She directed Lingle as he
drove® to the area around Wnfield Lock and Dam and showed hi mwhere the
hard drives had been thrown into the river. Later, a dive teamwas abl e
to recover the two hard drives. However, they were too damaged to al |l ow
the recovery of data fromthem

8Angel a Kiderlen testified that Det. Lingle showed her a one-page
docunent captioned "Probable Cause Statenent.” Def. Ex. A (July 6,
2006). The docunent was signed by Det. Lingle and stated reasons he
believed Angela Kiderlen had conmtted the offense of tampering with
evi dence. Angel a testified that Det. Lingle told her that all this
could go away and she could get her children back, if she testified
agai nst Steven Kiderlen and wote a statenment against him Thereafter,
he drove her in his vehicle to the Wnfield Lock and Dam on the
M ssissippi River. En route to this area, Det. Lingle suggested that
she wite a statement. She did so, handwiting a four-page statenent,
Government Exhibit 1 (July 6, 2006). Angela testified that she incl uded
i nformati on suggested by Det. Lingle and that much information in the
statenment s not true. She testified that, before witing this
statenment, Det. Lingle did not advise her of her rights to remain silent
or to counsel or about the marital privilege.

Thereafter, in August 2005, Angela Kiderlen signed two witten
statenments which recanted as untrue and involuntary her statenents to
the police on June 2 and June 3, 2004. Def. Ex. E (July 6, 2006). For
the reasons set forth in the D scussion portion of this docunent, the
undersigned does not credit Angela Kiderlen's testinmony that her
statenments and cooperation were coerced and involuntary.
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DI SCUSSI ON
Def endant' s statenents

None of the statenents nade by defendant shoul d be suppressed. The
gover nment has the burden of establishing the constitutional
adm ssibility of defendant Kiderlen's statenents by a preponderance of
t he evi dence. Lego v. Twoney, 404 U. S. 477, 489 (1972); Colorado v.

Connelly, 479 U. S. 157, 169 (1986). The adm ssibility of his statenents
depends upon whet her they are constitutionally voluntary, Connelly, 479

US at 163-67; and, when the statenents are made during police
interrogation while the defendant was in custody, whether the defendant
had been advised of his constitutional rights to counsel and to remain
silent, as prescribed by Mranda v. Arizona, 384 U S 436 (1966); and,
if the statenments were given during custodial interrogation, whether the

def endant knowingly and voluntarily waived the Mranda rights, North
Carolina v. Butler, 441 U S. 369, 373, 375-76 (1979) .
The record i ndi cates that def endant Ki derl en made statenments at his

honme on June 2 (Finding 3), in the sheriff's office during the daylight
hours of June 2 (Finding 4), and in the sheriff's office during the
eveni ng hours of June 2 (Finding 10). None of these statenments were
i nvoluntary, because none of them were the result of governnent
overreaching, such as nental or physical coercion, deception, or
intimdation. Connelly, 479 U S. at 169-70; United States v. Goudreau,
854 F.2d 1097, 1099 (8th Cir. 1988).

None of the subject statenents cane after defendant was advi sed of

his Mranda rights. Thus, the relevant question is whether any of
defendant's statenents were made during custodial interrogation.
Statements not made during custodial interrogation are not subject to
M randa. See Mranda, 384 U S at 444. Defendant's Finding 3
statenments were not nmade at a tinme when he was in custody for M randa

purposes. At that tine, defendant spoke with the officers outside his
home. He was not formally placed under arrest. He refused the request
for a consensual search of his hone. Utimtely, the officers left
wi t hout placing himunder arrest. United States v. Brown, 990 F.2d 397

399 (8th Gr. 1993)(discussing six relevant factors for determning
whet her or not someone is in custody for Mranda purposes).
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The Finding 4 statenents by defendant, although nmade in the
sheriff's office, were not custodial. Defendant went voluntarily to the
sheriff's office; he was not arrested or otherw se conpelled to go
there. Wen so advised by his attorney, defendant left the sheriff's
of fice wi thout opposition by |law enforcenent. Even if he had been in
custody at the tine, the law is clear that the booking, biographical-
type information provided by defendant in answer to the officer's

guestions are exenpt fromthe requirenents of Mranda. Pennsylvania v.
Muni z, 496 U. S. 582, 601-02 (1990); United States v. Horton, 873 F.2d
180, 181 n.2 (8th Cir. 1989) .

The Finding 10 statenent was clearly custodi al, because defendant

had been formally arrested and taken to the sheriff's office. However,
the question arises as to whether the statement "Where did you find
those?" was mmde in response to interrogation. Interrogation for
M randa purposes includes "words or actions on the part of the police

that the police should know are reasonably likely to elicit an
incrimnating response fromthe suspect." Rhode Island v. Innis, 446
U S. 291, 301 (1980) (enphasis added).

In the case at bar, Det. Lingle purposely placed the three damaged

central processing unit boxes in view in the interview room so that
def endant could see themfollowing his formal arrest. Clearly, this was
done intentionally so that he would be nore Iikely to make incrimnating
statenents than if he believed the police had no evidence agai nst him
Neverthel ess, this strategic action by the police was not by itself

"interrogation," because it did not involve any degree of conpul sion
No evi dence indicated that there was any intention or belief by the
police that defendant would make a statenment only after viewing this
evi dence, w thout being questioned. Defendant had previously exercised
his rights to remain silent and to not cooperate with the police. He
had wal ked out of the police station earlier in the day. He deviously
had his wife give the police his daughter's conputer instead of his own
when the police visited his residence. By itself, w thout any degree

of conpelled responses that questioning entails, nmerely displaying the

sei zed evi dence was not interrogation for Mranda purposes. Cf., United
States v. Hurst, 228 F.3d 751, 760 (6th Cir. 2000)(not the functiona
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equi val ent of interrogation for officer to tell suspect that the police
had "good information on you" because this police statenent involved no
el ement of conpul sion that suggests a Fifth Arendnent violation).

Sei zed physical evidence

The itens of physical evidence which are the subjects of the notion
to suppress are the three itens seized in the execution of the search
warrant (Finding 7), three smashed central processing unit boxes seized
in Cuivre River State Park (Finding 9), and two conputer hard drives
seized fromthe Mssissippi Rver (Finding 11).

The three smashed central processing unit boxes and the two hard
drives should not be suppressed, because they were abandoned by
def endant. By abandoni ng the property, defendant gave up any reasonabl e
expectation of privacy in themunder the Fourth Amendnent. California
v. Hodari D., 499 U S. 621, 629 (1991); Abel v. United States, 362 U S.
217, 241 (1960); United States v. Tate, 821 F.2d 1328, 1330 (8th Cr.
1987).

The itens seized fromthe house pursuant to the state court search

warrant should not be suppressed. The issue before this court when
reviewing the validity of the issuance of a search warrant is whether
the supporting materials gave the issuing judge a substantial basis for
concl udi ng that probabl e cause existed for the i ssuance of the warrant.
Il1linois v. Gates, 462 U S. 213, 238-39 (1983); United States v. Luloff,
15 F.3d 763, 768 (8th Cir. 1994). Probabl e cause neans a “‘fair
probability that . . . evidence of acrine will be found in a particul ar

pl ace,’” given the circunstances set forth in the affidavit.” Uni ted
States v. Horn, 187 F.3d 781, 785 (8th Cr. 1999) (quoting Gates, 462
U S at 238).

Further, a search warrant nust describe the itens to be seized with

sufficient particularity "to enabl e the searcher to reasonably ascertain
and identify the things authorized to be seized." United States v.
Saunders, 957 F.2d 1488, 1491 (8th Gr.), cert. denied, 506 U S. 889
(1992); see also United States v. Horn, 187 F.3d 781, 788 (8th Gr.
1999).




In the case before the court, the search warrant ordered the
seizure of conmputer and digital automation equipnent and related
mat eri al s, and docunents, relating to fraudul ent web site accounts. See
Gov. 3. The warrant was issued upon the witten affidavit of Det.
Lingle. The affidavit indicated that a personal conputer, located in
defendant's residence at 3179 Country View Lane, likely contained child
por nogr aphy and evi dence of defendant's sexual abuse of two juveniles.
The affidavit stated also that defendant used the instant nessage
pseudonym of "kiddreanmer 1226." No nention of fraudulent web site
accounts was made in the affidavit. See CGov. 2.

Nevert hel ess, the officer's affidavit provided probable cause to
believe that the residence contained digital computer equipnment that had
been used in child pornography and in the sexual abuse of two juveniles.
The judge who issued the search warrant considered this affidavit and
was thus authorized to issue a search warrant for this purpose. No
evidence indicated that the inclusion of the words "relating to
fraudulent web [site] accounts” in the warrant was anything but
i nadvertent or that the significance of this variance fromthe probable
cause facts was discerned and understood by the executing officers who
i ncl uded Det. Lingle.

Asimlar situation occurred in Massachusetts v. Sheppard, 468 U. S

981 (1984). In that case, during a nurder investigation an officer
submtted an affidavit for a search warrant to seize itens believed
related to the murder. However, the judge used a warrant formfor the
seizure of controlled substances but inadvertently did not nodify the
form to cover the nature of the investigation described in the
affidavit, as he said he would. The question presented to the Suprene
Court was whether there was an objectively reasonable basis for the
officer's m staken but reasonable belief that the warrant was proper.
468 U.S. at 988. The court found that there was such a basis. The
of ficer prepared the proper affidavit for a search warrant and submtted
it to the judge. Based upon the circunstances of the case, the Suprene
Court held that "a reasonable officer would have concluded . . . that
the warrant authorized a search for the materials outlined in the
affidavit." 1d. at 989.



In the instant case, the issuing judge properly found probable
cause as set forth in the affidavit, and issued the warrant but wth
i ncorrect |anguage regarding "fraudulent web sight accounts"™ in its
scope. The fault lay with the judge's action, not the officer's. A
reasonabl e officer could conclude that the warrant authorized the entry
into the residence and the search for evidence of the crines described
in Det. Lingle's affidavit.

In the execution of the warrant, no conputer-rel ated equi pnment was
seized. Rather, three pieces of paper were seized fromthe residence:
a "letter from Kori to Steve," a docunent identifying defendant as
"Kki ddreamer 1226," and an internet user billing statement for the
"Kki ddreamer 1226" account. See Gov. 3 at 3. Cdearly, these itens were
within the intended scope of the search warrant, because they were
docunments related to the probable cause information in Det. Lingle's
affidavit. When he executed the warrant, Det. Lingle knewthat the nane
"Kori" was involved in the investigation and that the nane "kiddreaner
1226" was a participant in the instant message conversation transcript
he had seen earlier in the day provided by the DFS caseworker. See Cov.
1. Therefore, he reasonably concluded that the three docunents were
evi dence of crimnal sexual activity involving mnors.

The warrant was executed in good faith and the seized itens should
not be suppressed.

Angel a Kiderlen's testinony on July 6, 2006

The gist of the testinony of Angela Kiderlen at the July 6, 2006,
hearing was that her cooperation with authorities and her statenents to
the officers about her husband's activities resulted from unlawf ul
coercion, were in violation of her Mranda rights, and were in viol ation
of her privilege not to be conpelled to make statements about her
spouse. These argunents relate to whether the June 2, 2004, state court
search warrant was lawfully issued. None of these argunents deneans the
legality of the state court search warrant.

The M ssouri state court search warrant was constitutionally issued
and executed, whether or not Angela Kiderlen's statenents to the police
were factually true or false, whether or not they were coerced or
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voluntary, and whether or not she had been advised of her rights to
remain silent and to counsel, as required by Mranda v. Arizona, 384
U S 366 (1966).

First, the constitutional rights that defendant is now asserting

as a basis for excluding evidence against him belong to Angel a and not
to him To have standing to conplain about the violation of
constitutional rights, he nust assert that his own rights have been
vi ol ated; he may not vicariously seek relief for any perceived viol ation
of her rights. United States v. Salvucci, 448 U S. 83, 86-7 (1980);
Alderman v. United States, 394 U. S. 165, 174 (1969); United States v.

M randa, 65 F. Supp. 2d 1002, 1009 n.4 (D. Mnn. 1999).

Second, in any event, Angela Kiderlen's statements were
constitutionally voluntary. Governnent overreachi ng, such as nental or
physi cal coercion, deception, or intimdation may render statements or
cooperation involuntary. Colorado v. Connelly, 479 U S. 157, 169-70
(1986); United States v. Goudreau, 854 F.2d 1097, 1099 (8th Cir. 1988).

In this case, Angela Kiderlen's children were placed in the custody

of her parents during the investigation of defendant and herself. She
testified that Oficer Bartlett's statenment about the prospect of having
her children returned to her was held out to induce her cooperation
that she was nade unconfortable by his requiring her to |eave the
bat hr oom door open while she used the toilet, and that she was nade
unconfortable by his questioning her in her bedroom al one about sexual
matters. She also testified that he told her what to wite when she was
in his vehicle en route to the Wnfield Lock and Dam

After viewing the denmeanor of Angela Kiderlen during the July 6
hearing, and considering the entirety of the evidentiary record, the
under si gned does not credit her testinony or her statements recanting
her statenents to | aw enforcenent, that she was coerced into giving her
statenents by the actions of Oficer Bartlett. Angel a' s ori gi nal
statenents to | aw enforcenment inplicated herself in crimnal activity.
Her subsequent statements and testinony that she was coerced i nto nmaki ng
the original statenents were the after-the-fact products of her desire
to protect herself and her husband fromcrimnal liability. Throughout
the hearing testinmony she exhibited a strong nental deneanor. No
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credi bl e evidence indicated that Oficer Bartlett did anything nore than
present her with accurate facts about the nature of the investigation
of which she was aware.

The i nvocati ons by defendant and by Angel a Kiderlen of the nmarital
privilege to exclude her statements to |law enforcenent from the
i nvestigation are wthout nmerit. The marital privilege was not
avail able to defendant or to her to prohibit her statenments to Oficer
Bartlett frombeing used in Det. Lingle's search warrant affidavit. The
marital privilege recognized by the federal courts for federal
proceedi ngs, such as this action, has two conponents. The privilege
protects confidential comrunications between spouses and it gives each
spouse the right to decide whether or not to testify against the other
spouse; it does not give either spouse the right to prohibit the other
fromtestifying. Trammel v. United States, 445 U S. 40, 43-4 (1980);
United States v. Espino, 317 F.3d 788, 795-96 (8th G r. 2003).

The marital privilege is based upon federal common | aw and Feder al
Rul e of Evidence 501, not the Constitution. Espi no, 317 F.3d at 795.
The privilege is applicable to statenents offered into evidence in a

testinonial context, not to extra-judicial statenents used to establish
probabl e cause for the i ssuance of search warrants or to statenents nade
in interviews with police. Cf., United States v. Myrgan, 2001 W
1402998 at *4 (D. Me. 2001) (an "evidentiary privilege, applicable to
testinony offered against a party, is inapplicable in the situation

where the disclosing party has nerely provided information to a
government agency"); United States v. Lefkowtz, 464 F. Supp. 227, 233
n.3 (CD Calif. 1979) (marit al privilege does not inmplicate
constitutional rights and is inapplicable to providing information to

a governmental agency). Al t hough Angel a Kiderlen, in August 2005,
recanted her statenments to the police,® nothing in the record indicates
that, when the affidavit of Det. Lingle was submtted to the state court
judge for the issuance of a search warrant, either Det. Lingle or
Oficer Bartlett believed that Angela' s statenents were false or that

°See Def. Ex. C and her testinony during the hearing on July 6,
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either officer acted with reckless disregard for whether they were true
or false. Franks v. Del aware, 438 U. S. 154, 155 (1978). Rat her, the
i nformation provi ded by the DFS case worker corroborated her statenents.

In any event, the statenents Angela Kiderlen gave to Oficer
Bartlett, which Det. Lingle described inthe affidavit, were unnecessary
to the affidavit's show ng of probable cause for the state court judge's
i ssuance of the search warrant. Probabl e cause was sufficiently
established by the information provided by DFS case worker MCartney,
the statenment of a mnor involved with defendant, and copies of
computerized internet Instant Messagi ng nmessages in which defendant
inplicated hinself in sexual activity with minors. Therefore, defendant
would be entitled to no relief, even if Angela' s statenments were
i nvoluntary, which the undersigned does not find. Id. at 155-56
(entitlement to relief requires that w thout the subject statenent in
the affidavit there would have been no probable cause for the issuance
of the search warrant); United States v. Lucca, 377 F.3d 927, 931 (8th
Cir. 2004).

[11. JURI SDICTION OF THE COURT
As stated above, at the conclusion of the hearing held on July 6,
2006, defendant challenged the jurisdiction of the court. The
under si gned considers this statement to be an oral notion to dismss the

action for lack of jurisdiction.

Cenerally, the jurisdiction of the court inthis action is bi-fold.
First, the court has jurisdiction over the person of the defendant,
because he is in the custody of the court and properly served wth
process. Cf., United States v. Cole, 416 F.3d 894, 896 (8th Cr.
2005) (primary jurisdiction over the person of a defendant is obtained

by cust ody).
Second, defendant is charged with the violation of a federal
of fense set forth in a Congressional statute. Congress has given this



court jurisdiction to preside over the prosecution of defendants charged
with violations of federal crimnal statutes. See 18 U.S.C. § 3231.1

V. Docunent 50

Finally, defendant has filed a witten notion, Docunent 50, which
is captioned, "Motion to Produce Disprove or Dismss This Case.” 1In the
noti on, defendant in wide-ranging nmulti-faceted argunents, asserts that
he is not a party to the social conpact, enbodied in the Constitution
and laws of the United States, between the citizens of the United States
and a federal corporation known as U S. A, Inc., and he is not covered
by the government's statutes. He asserts he is entitled to substanti al
conmpensation for his inprisonment and he and his famly are entitled to
imunity from prosecution for any past or future crines he and they may
have comm tted.

As set forth above, defendant is subject to the jurisdiction of the
court. Contrary to defendant's argunents, defendant is subject to the
Constitution and other |laws of the United States.

V. Docunent 53
On July 24, 2006, defendant filed a docunent captioned,
"SUPPRESSI ON OF ADDI TIONAL EVIDENCE WTH SUPPORTING DOCUMENTS, "
Docunment 53. Because of the requests made in the body of this docunent,

this docunment is considered a notion to suppress evidence, to dismss,
and for other relief. The filing is conposed of a 23-page witten
menorandum to which is attached 256 pages of investigative-type

10Section 3231 provides in pertinent part:

The district courts of the United States shall have
original jurisdiction, exclusive of the courts of the States,
of all offenses against the |laws of the United States.

18 U.S. C. § 3231



docunments?® all of which have been filed under seal because of the
personal nature of information contained in the docunents. 1d.

Def endant' s menorandumr e-ar gues positions previously taken by the
defendant on the suppression issues, argues that certain governnent
W t nesses and evidence are untruthful, that certain itens of evidence
had not been disclosed to him and that sonme of the governnent's
evidence is either fabricated or inadm ssible. These argunents either
have been dealt with in this Order and Recomrendati on, are irrelevant
to the pretrial issues before the court, or are relevant only to trial
evidentiary issues. Further, regardless of the pretrial discovery
provided to the defendant by the governnent, it is apparent that
def endant has discovered nuch docunentary and other information. For
these reasons, defendant's renewed request for the suppression of
evidence and to dism ss the action should be deni ed.

However, in Docunent 53, the defendant al so seeks an order that the
government return to himthe conmputer he turned over to the governnent
voluntarily on June 2, 2006. See Doc. 53 at 11; Finding 3 on pages 6-7
above. After this conputer was forensically exam ned by t he governnent,
t he governnent indicated that no evidence derived fromthe conputer wl|l
be offered into evidence by the governnent at trial. See footnote 6 on
page 7 above.

The wundersigned will recomend the denial of the defendant's
request that the conputer be returned to him Federal Rule of Crimna
Procedure 41(g) provides for the return of unlawfully seized property.
The computer that defendant refers to was lawfully acquired by the
gover nment . Even though the government has stated that it does not
presently intend to offer the conputer or its contents in its case-in-
chi ef, the undersigned cannot say that the conputer will ultimtely be
wi t hout evidentiary value or relevance. Therefore, the court wll not
order the governnent to return the conputer to defendant at this tinmne.
However, the government may do so, if it w shes.

“Among these docunents apparently are copies of exhibits
identified by the parties during the hearing held on July 6, 2006, which
were copied by the clerk for the parties follow ng that hearing. See
Doc. 44.
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For these reasons, unless otherw se ordered by the court,

I T 1S HEREBY ORDERED that the notion of defendant “to di scover via
subpoena duces tecuni (Doc. 40) is sustained in that, not later than
August 31, 2006, the United States shall provide defendant with (a)
copies of any evidence in its possession and control that is favorable
to the defense or relevant to the i npeachment of any governnent w tness,
(b) copies of the opinions and reports of any expert witness it intends
to offer into evidence inits case-in-chief, and (c) copies of exhibits,
inits possession and control, that are material to the defense. 1In all
ot her respects the Docunent 40 notion for discovery is deni ed.

I TI1S FURTHER ORDERED that the Clerk of the Court forthwi th provide
the United States Marshals Service with a copy of this Order and
Recommendation for delivery to the defendant at his place of
i ncarceration

I T 1S HEREBY RECOMMVENDED t hat the nmoti ons of defendant to suppress
evi dence and statenments (Docs. 16, 39, 53) be denied.

IT1S FURTHER RECOMVENDED t hat the notions of defendant to di sm ss
the action (Docs. 50, 53) be denied.

IT IS FURTHER RECOMVENDED that the oral notion of defendant to
dism ss the action for lack of jurisdiction be denied.

IT IS FURTHER RECOWENDED t hat the request of defendant for the
return of the conputer obtained by the government from himon June 2,
2004, (Doc. 53) be denied.

The parties are advised they have until August 15, 2006, to file
witten objections to this Order and Recommendati on. The failure to
file objections may result in a waiver of the right to appeal issues of
fact.
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Si gned on August 1, 2006.



